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Application No. 
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Filed 

Titte 

TC/A.U 
Examine 
Conf . No. 

Customer No. 



Mail Slop AypeaJ Hrict Patents 
ConniiissiOTicr for Patents 

AkmandnikVA 22311-1450 
Dear Sir, 

timely filed nn March 3, 2005. 

pb ai. PARTY IN INTEREST 
The «al panv i. interest i. The Procter ft Gamble Company of Cmcinnati, Ohio. 

3H yiD ANnTNTFRfERKNCBS 
There are „r> known related appals, mtcrfcrences, or judicial proceeding 

STATUS OF CLAIMS 
Claim, 1-43 are finally rejected. Claims I -1 3 are appealed. During review of the 
Claims U h» been discovered thai the nombenng of the claiu.s i« m correct- There are 44 
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Customer No. 27752 ... 

herein. 

sT attts OF AMENDMENTS 
No amendment was filed. 

jTTT 1M* pv QE CI ATMED ST TBTF .CTT MATTER 
The present invention claims a composition comprising a polysaccharide component 
wher ein 1 colons coma* either a gg lomerates or polysaccharide parses 

in a speeded manner. A plurality of abates can compnse . po.ysaccha.de 
e minent comprise xylose and acinose wherein the ratio of xylose to — - 
lea st about 3 : 1, by weight; wherein the composition further composes, opuonal |y. a first 
I l g iay er which surrounds the agglomerates, wherem the first surrounding iayer is a 
ZZol layer, and optionally, a second surrounding layer which surrounds th 
loLates, wherein the second — n g layer is a hydrophihe 
opposition comprises at least one of the first surrounding layer and the second s— g 
Zand wherein when the composition comprises the first su— g layer . 
L„d surrounding layer then the first — ng layer is a preceding .ayer relate to the 
second surrounding layer. (Specification page 5, lines 12-26). 

r^^r* nv re EJECTION TOB F PF,VTF,WED ON APPEAL 

G ) Rejection Under 35 USC 103(a) Over Nakamura et al (US 6,045,847) in view of 
Marlett et al (US 6.287.609) or Colliopoulos (US 5,009,916). 

OD Rejection Under 35 USC 103(a) Over Nomura et a! (US 6,045,847) and 
Marlett et al (US 6.287.609) in view of Barbera (US 5,425,945). 
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akCtTTMENTS 

CUims 1-43 .« p.Uo«aM. over Nakantun. e, a. (US 6,045347, In *. .<««.« a. 

(US 6,287,609, or 0«* «* *W« »— « r£feK,,CeS ^ '° 7* , 

j i" •..,!_„ „> tat nresent invention and, therefore, do not 
suggest all of the claimed limitation of the present uiv 

estabUshayr/mn/ndeeaseofobvionsness. 

The Examiner states that claim, 1-43 are rejected u„de, 35 USC S 
unpatentable over Nafcamora et el (US 6.045.847, in view of Marian e, al (US 6,387.609 o 
Colliopoulos (US 5,009.9,6). The Examiner stale, mat Nature discloses a compos,,™ 
comple a waKr-solob.e hemicellolose. which is a polysaccharide c_ xylosi. and 
arable which ma y be nsed m „ em„,i« a- wiih fa, or oil. Addinonal y. d* 
Examiner ste.es ma, when Natamora is combined with dte Maried me raho ^ » 
„abinose is a, >ea* 3:1. Appellant respect, travetse me Examiner's rejection on the 
basis of the comments below. 

Appellants assert that the Examiner has failed to establish a P nma faae cas of 
obviousness. Nakamun, and Marlett or Colliopoulos do not teach or suggest al, of the claim 
Citations of Claims 1-43 and. therefore, do not establish •F*~** — « ^~ 

establish prima facie obviousness of a claimed invention, all the ^ 
be taught or suggested by the prior art." MPEP § 2143.03 citing In re Royka, 490 F.2d 981, 
180 USPQ 580 (CCPA 1974). "AH words in a claim must be considered » judging the 
patentability of that claim against the prior art." MPEP § 2143.03 citing /« reWilson, 424 
F 2d 1382, 1385, 165 USPQ 494. 496 (CCPA 1970). 

The Nakamura references discloses the use of a water-soluble hemicellulose that ,S 
denved from husks of oily seeds of soybean, palm, coconut, corn or cottonseed with the o,l 
and protein removed, and lees from grains such as rice or wheat and roots such as beets w,th 
the starch or sugar removed. See Column 3, lines 44-5 1 . Each of these fibers is water soluble 
and is rapidly broken down in the colon. Due to this fact, these fibers have no laxative effects 
on the bowel and are not effective at treating constipation and other disorders of the bowel . 
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The psyllium seed husks derived polysaccharide panicles of the present invention are not 
readily broken down in the colon so they pass through me colon and aid in maldng the stool 
soft and easy to eli m inate thereby aiding in treating constipation and other bowel borders. 

The Hawley's Cond^nsed.^^ ^ 
"emulsion" as 1. "a stable mixture of two or more immiscible liquids held in suspension by 
small percentages of substances called emuisifiers." The Hawley's Condensed Chemical 
Dictionary Egurtgenth Edition, defines "emulsifiers" as "a surface active agent. The 

„ awle y' S C legged Cjjgmicg] ™-*™v fourteenth Edition, defines "surface active agent 

as "any compound that reduces surface tension when dissolved in water or water soluttons, or 
that reduce interfacial tension between two liquids, or between a liquxd and a sohd. 

In the present invention, compositions comprise a plurality of agglomerates or 
polysaccharide particles which are coated with at least pnr or more standing layers The 
agglomerate may be joined to one or more surrounding layers, which surround the 
polysaccharide particle. Using the polysaccharide particle as an example, the polysaccharide 
particle may be joined to one or more surrounding iayers, which surround the polysacchar.de 
particle. As used in the present application, the terms "joined to," or the like means 
surrounding the agglomerate, or polysaccharide particle, or the like, in such a manner that the 
layer is contiguous with cither the agglomerate or polysaccharide component itself, a 
preceding layer, or a succeeding layer. The layer may be "joined to" the agglomerate or 
polysaccharide component, a preceding layer, or a succeeding layer even though other matter 
(such as another preceding or succeeding layer) intervenes. Accordingly, a layer winch ,s 
"joined to" the agglomerate or polysaccharide component need not actually be contiguous 
with such agglomerate or polysaccharide component. The agglomerate or polysacchande 
particle, as applicable, is joined to the first surrounding layer which is a hydrophobe layer, 
preferably a continuous hydrophobic layer. The hydrophob.c layer therefore comprises one 
or more materials, such that the hydrophobic layer is hydrophobic. Inclusion of an 
agglomerate comprising such a hydrophobic layer is particularly useful to inhibit the final 
agglomerate from absorbing water. These benefits are similarly achieved wherein the 
polysaccharide particle is coated with a surrounding layer which is a hydrophobic layer, 
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preferably a continuous hydrophobic layer. When the hydrophobic layer is utilized it is 
Ld that a second surrounding layer which is a hydrophihe layer is additionally 
Ind eed, while the hydrophobic layer inhibits the absorption of water into the agglomera. o 
panicle (as applicable), the hydrophilic layer is useful for further enhancing Aspersion of 
final agglomerate or particle in an aqueous liquid prior to administration. See pages 1 1-13. 

Nakamura describes an emulsified composite and the present invention teaches and 
claims the agglomerate or particle are c^ or with a layer or layers. 

Additionally, Nakamura fails to teach or suggests a polysaccharide component compnstng 
xylose and arabinose, where the ratio of the xylose to the arabinose is at least about 3 : 1 and 
wherein the polysaccharide particles have a mean particle size distribution of from about 
0 001 microns to about 150 microns as disclosed and claimed in the present invents 

The Examiner states that Marlett teaches the preparation of fractions obtained from 
psyllium seed husk that comprises xylose and arabinose. However, Marlett fails to teach or 
suggest a polysaccharide particle that comprises polysaccharide component comprising 
xylose and arabinose, where the ratio of the xylose to the arabinose is at least about 3: I. by 
weight, and polysaccharide particles have a mean particle size distribution of from about 
0OO1 microns to about 150 microns as disclosed and claimed in the present invention 
Additionally, Marlett fails to teach or suggest compositions comprise a plurality of 
agglomerates or polysaccharide particles winch arc coated or Mrrounded with at least one^r 

more surro unding? layers. 

Nakamura and Marlett both fail to provide Appellants' essential polysaccharide 
particle that comprises polysaccharide component comprismg xylose and arabinose, where 
the ratio of the xylose to the arabinose is at least about 3 : 1, by weight, and wherem the 
polysaccharide parties have a mean particle size distribution of from about 0.001 imcrons 
to about 150 microns and compositions comprise a plurality of agglomerates or 
polysaccharide particles which are coated with at least one or mor, surrounding layers . 
Assuming arguendo that one having ordinary skill in me art would combine the disclosures 
of Nakamura and Marlett one would still fall short of the of Appellants' claimed invention 
only to arrive at a water-soluble hemicellulose that are water soluble and are rapidly broken 
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down ,n the colon ft* comprise >ylose and arabinose. The cognation of H**-£ 
Marlett do not teach or suggest each andevery client of Appell^ p.scnUy cl^ed 
invention. The polysaccharide parades of the present invention, therefore, cannot be 
rendered as obvious over the teachings of Nakamura in view of Marlett. 

The Examiner states that Colliopoulos teaches a psyllium high fiber drink nnx made 
byagglomeratingabase comprising at leastSto 99 weight percent psyUium mu^d 
However, the present invent is directed to certain fractions of psyllium seed husk. The 
psy ..ium high fiber in the Colliopoulos reference when it comes in contact wtft water would 
lagelatinous ma. and would exhibit very poor 

composes composition chat contain certain fractions of psyllium seed husk wuh defined rauo 
of xylose and arabinose wherein the composition comprises particles that have a defined 
panicle si Z e, or agglomerates with defined particle size which are intended for dilufon man 
aq ueous liquid and provide excellent mouth feel, excellent dispersion in an aqueous hqmd 
and sedimentation. The present invention teaches the removal or fractioning off of the 
components which contribute to the unpleasant or unsafe qualines of the psyllium husk. 
Therefore, one of ordinary skill in the art would not be motivated to combine the teaching of 
Colliopoulos with Nakamura or Marlett since the teachings of Colliopoulos fail to teach or 
suggest the use of at least 5 to 99 weight percent of p ol ysaccharide parades that are 
fractioned off of the psyllium seed husk. 

The combination of Nakamura and Marlett or Colliopoulos does not teach or suggest 
each and every element of Appellants' presently claimed invention. The polysaccharide 
panicles of the present invention, therefore, cannot be rendered as obvious over the teachmgs 
of Nakamura in vfcw of Marlett or Colliopoulos. "Citing a reference that merely indicates 
.hat isolated elements and/or features recited in the claims are known is not sufficient bas.s 
for concluding that the combination of claimed elements would be obvious." See Ex parte 
Hiyamizu, 10 U.S.P.Q. 2D (BNA) 1393, 1394 (1988). "The gemus of invention is often a 
combination of known elements which in hindsight seems preordained. To prevent hindsxght 
invalidation of patent claims, the law requires some 'teaching, suggestion, or reason to 
combine cited references." See McGinley v. Franklin Sports, Inc., 262 F. 3d 1339, 60 
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USPQ2d 1001 (Fed. Or. 2001). "Determinations of obviousness can not be based on the ^ 
hindsight combination of components selectively culled from the prior art to ft parameters. 
SeeATD Corp. v. Lytall, *«, 159 F.3d 534, 48 USPQ2d 1321 (Fed. Or. 1998). There 
should be something in the prior art or a convincing line of reasoning in the answer 
suggesung the desirability of combining the reference in such a manner as to amve at the 
claimed invention." In re Dembiczak 175 F. 3d 994, 999 (Fed. Or. 1999). 

Therefore, Appellants contend that the claimed invention is unobvious and that the 
rejection should be withdrawn. 

Claim 24 is patentable over Nakamura et al (US 6,045,847) and Marlett et al (US 
6,287,609) in view of Barbera (US 5,425,945) because the references fail to teach or 
suggest ail of the claimed limitation of the present invention and, therefore, do not 
establish a prima facie case of obviousness. 

The Examiner states that Claim 24 is rejected under 35 USC § 103 as being 
unpatentable over Nakamura et al (US 6,045,847) and Marlett et al (US 6,287,609) as 
applied to Claims 1-43 and in further view of Barbera (US 5,425,945). Appellants 
respectfully traverse this rejection based on the remarks contained herein. 

Appellants assert that the arguments presented above regarding Nakamura and 
Marlett in traversing the § 103(a) rejection also apply to the present rejection. The references 
do not teach or suggest the essential polysaccharide particle that comprises polysacchande 
component comprising xylose and arabinose, where the ratio of the xylose to the arabmose is 
at least about 3 . 1. by weight, and wherein the polysaccharide particles have a mean particle 
size distribution of from about 0.001 microns to about 150 microns and compositions 
comprise a plurality of agglomerates or polysaccharide particles which are coated or 
surrounded with at least nnp. or more surrounding layers. 

The Examiner states that Example 1 in Barbera shows polysaccharide particles 
having the instantly claimed particle size. However, if one looks to Example 1 of the Barbera 
patent, Example 1 discloses a steam sanitized psyllium husks having a particle size of 98% 
minimum through 100 mesh screen. See Example 1. lines 24-27. Barbera fails to teach or 
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suggest a composition that contains certain fractions of psyllium seed husk with defined ratio 
of xylose and arabinose wherein the composition comprise* polysaccharide particles that 
have a defined particle size, or agglomerates comprising polysaccharide particles with 

defined particle size. 

Additionally, the Examiner states that Barbera evidences the fact that psyllium 
material as part of the composition improves the mixability and dispersibility of the 
composition in liquids. However, Babera, fails to teach or suggest anything about what a 
polysaccharide component comprising xylose and arabinose. where the ratio of the xylose to 
the arabinose is a; least about 3:1, by weight, and wherein the polysaccharide panicles have a 
mean particle size distribution of from about 0.001 microns to about 150 microns would do 
in a liquid. Therefore, Babera fails to teach or suggest polysaccharide partic le that comprises 
polysaccharide component comprising xylose and arabinose, where the ratio of the xylose to 
the arabinose is at least about 3:1, by weight, and wherein the pol ysaccharide particles have a 
mean particle size distribution of from about 0.001 microns to about 150 microns. 

The combination of Nakamura and Marlett or Babera does not teach or suggest each 
and every element of Appellants' presently claimed invention. The polysaccharide particles 
of the present invention, therefore, cannot be rendered as obvious over the teachings of 
Nakamura in view of Marlett or Babera. "Citing a reference that merely indicates that 
isolated elements and/or features recited in the claims are known is not sufficient basis for 
concluding that the combination of claimed elements would be obvious " See Ex parte 
Hiyamizu, 10 U.S.P.Q. 2D (BNA) 1393, 1394 (1988). "The genius of invent.cn is often a 
combination of known elements which in hindsight seems preordained. To prevent hindsight 
invalidation of patent claims, the law requires some 'teaching, suggestion, or reason' to 
combine cited references." See McGinley v. Franklin Sports, Inc., 262 F. 3d 1339, 60 
USPQ2d 1001 (Fed. Cir. 2001). "Determinadons of obviousness can not be based on the 
hindsight combination of components selectively culled from the prior art to fit parameters." 
See ATD Corp. v. Lydall, Inc., 159 F.3d 534, 48 USPQ2d 1321 (Fed. Cir. 1998). "There 
should be something in the prior art or a convincing line of reasoning in the answer 
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suggesting the desirability of combining the reference in such a manner as to arrive at the 
claimed invention." In re Dembiczak 175 F. 3d 994, 999 (Fed. Cir. 1999). 

Therefore. Appellants contend that the claimed invention is unobvious and that the 
rejection should be withdrawn. 

SUMMARY 

In view of all of the above, it is respectfully submitted that the aforementioned 
rejections are erroneous. The Board's reversal of the rejections is respectfully requested. 



Respectfully Submitted, 




Cynthia L. Clay 

Typed or printed name 
Registration No. 54,930 
(513) 622-0291 



April 14, 2005 
Customer No. 27752 
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CLAIMS APPENDIX 

1 (Onginal) A composition comprising a plurality of agglomerates comprising a 
polysaccharide component comprising xylose and arabinose, wherein the ratio of xylose to 
arabinose is at least about 3 : 1, by weight: wherein the composition further comprises: 

(i) optionally, a first surrounding layer which surrounds the agglomerates, 
wherein the first surrounding layer is a hydrophobic layer; and 

(ii) optionally, a second surrounding layer which surrounds the 
agglomerates, wherein the second surrounding layer is a hydrophilic 
layer; 

wherein the composition comprises at least one of the first surrounding layer and the second 
surrounding layer, and wherein when the composition comprises the first surrounding layer 
and the second surrounding layer then the first surrounding layer is a preceding layer relative 
to the second surrounding layer. 

2. (Original) The composition according to Claim 1 wherein the agglomerates comprises 

from about 10% to about 90% of polysaccharide component, by weight of 
composition. 

3. (Original) The composition according to Claim 1 wherein the agglomerates comprises 

from about 20% to about 50% of polysaccharide component, by weight of 
compositi on . 

4. (Original) The composition according to Claim 1 wherein the agglomerates comprises 

from about 30% to about 70% of polysaccharide component, by weight of 
composition. 
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5 (Original) The composition according to Claim 1 wherein the agglomerates each, 
independently, comprise the first surrounding layer, wherein the first surrounding layer 
exhibits a water vapor transmission rate of less than about 200 mg / m 2 / 24 hours. 



6. (Original) The composition according to Claim 5 wherein the first surrounding layer 
exhibits a water vapor transmission rate of less than about 100 mg / m 2 / 24 hours. 

7. (Original) The composition according to Claim 6 wherein the first surrounding layer 
comprises a component selected from the group consisting of fatty acids, fatty acid 
derivatives, polymers, and mixtures thereof. 

8. (Original) The composition according to Claim 1 wherein the agglomerates each, 
Independently, comprise the second surrounding layer, wherein the second surrounding layer 
comprises a component selected from the group consisting of surfactants, gums, inorganic 
salts, and mixtures thereof. 

9. (Original) The composition according to Claim 8 wherein the agglomerates each, 
independently, comprise the first surrounding layer. 

10. (Original) The composition according to Claim 9 wherein the first surrounding layer 
exhibits a water vapor transmission rate of less than about 200 mg / m 2 / 24 hours. 

11. (Original) The composition according to Claim 10 wherein the first surrounding layer 
has a coating weight of from about 3 mg / cm 2 to about 25 mg / cm 2 . 

12. (Original) The composition according to Claim 8 wherein the first surrounding layer 
comprises a component selected from the group consisting of fatty acids, fatty acid 
derivatives, polymers, and mixtures thereof. 
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13. (Original) The composition according to Claim 8 wherein the mean particle size of the 
agglomerates is from about 100 microns to about 400 microns. 

14. (Original) The composition according to Claim 8 wherein the ratio of xylose to arabinose 
is from about 3 : 1 to about 6 : 1, by weight. 

15. (Original) The composition according to Claim 14 wherein the polysaccharide 
component further comprises a component selected from the group consisting of galactose, 
glucose, uronic acid, and mixtures thereof. 

16. (Original) The composition according to Claim 15 wherein the agglomerates each, 
independently, comprise a dispersing component, wherein the dispersing component is 
selected from the group consisting of binders, suspending agents, edible acids, and mixtures 
thereof. 

17. (Original) The composition according to Claim 16 wherein the dispersing component 
comprises maltodextrin. 

18. (Original) The composition according to Claim 17 wherein the agglomerates each, 
independendy, comprise an edible acid. 

19. (Original) The composition according to Claim 18 wherein the edible acid is citric acid. 

20. (Original) The composition according to Claim 16 comprising a starch, wherein the 
agglomerates and at least a portion of the starch are physically distinct. 

21. (Original) The composition according to Claim 16 comprising a gum, wherein the 
agglomerates and at least a portion of the gum are physically distinct. 
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22 (Original) A method of providing a benefit selected from the group consisting of 
normalizing bowel function, inducing laxation, providing dietary fiber, reducing serum 
cholesterol levels, and combinations thereof, comprising orally administering a product 
comprising the composition according to Claim I to a mammal in need of the benefit. 

23. (Original) The method according to Claim 22 comprising admixing the composition 
according to Claim 1 with an aqueous liquid to form the product. 

24. (Original) A composition comprising a plurality of polysaccharide particles, wherein the 
polysaccharide particles comprise a polysaccharide component comprising xylose and 
arabinose. wherein the rario of the xylose to the arabinose is at least about 3 : 1, by weight, 
and wherein the polysaccharide particles have a mean particle size distribution of from about 
0.001 microns to about ISO microns, wherein the polysaccharide particles each, 

independently, comprise: 

(i) optionally, a first surrounding layer which surrounds the particle, 
wherein the first surrounding layer is a hydrophobic layer; and 

(ii) optionally, a second surrounding layer which surrounds the particle, 
wherein the second surrounding layer is a hydrophilic layer; 

wherein the polysaccharide particles each, independently, comprise at least one of the first 
surrounding layer and the second surrounding layer, and wherein when the particle compnscs 
the first surrounding layer and the second surrounding layer then the first surrounding layer is 
a preceding layer relative to the second surrounding layer. 

25. (Original) The composition according to Claim 24 wherein the polysaccharide particles 
each, independently, comprise the first suirounding layer, wherein the first surrounding layer 
exhibits a water vapor transmission rate of less than about 200 mg / m 2 / 24 hours. 

26. (Original) The composition according to Claim 25 wherein the first surrounding layer 
exhibits a water vapor transmission rate of less than about 100 mg / m 2 / 24 hours. 
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27 (Original) The composition according to Claim 26 wherein the first surrounding layer 
comprises a component selected from the group consisting of fatty acids, fatty ac,d 
derivatives, polymers, and mixtures thereof. 

28. (Original) The composition according to Claim 24 wherein the polysaccharide particles 
each, independemly, comprise the second surrounding layer, wherein the second surrounding 
layer comprises a component selected from the group consisting of surfactants, gums, 
inorganic salts, and mixtures thereof. 

29. (Original) The composition according to Claim 28 wherein the polysaccharide particles 
each, independently, comprise the first surrounding layer. 

30. (Original) The composition according to Claim 29 wherein the first surrounding layer 
exhibits a water vapor transmission rate of less than about 200 mg / m 2 / 24 hours. 

31. (Original) The composition according to Claim 30 wherein the first surrounding layer 
has a coating weight of from about 3 mg / cm 2 to about 25 mg / cm 2 . 

32. (Original) The composition according to Claim 28 wherein the first surrounding layer 
comprises a component selected from the group consisting of fatty acids, fatty acid 
derivatives, polymers, and mixtures thereof. 

33. (Original) The composition according to Claim 28 wherein the mean particle size of the 
polysaccharide particles is from about 0.001 microns to about 150 microns. 

34. (Original) The composition according to Claim 28 wherein the ratio of xylose to 
arabinose is from about 3 : 1 to about 6 : 1, by weight. 
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35 (Original) The composition according to Claim 34 wherein the polysaccharide 
component further comprises a component selected from the group consisting of galactose, 
glucose, uremic acid, and mixtures thereof- 

36. (Original) The composition according to Claim 35 wherein the composition comprises a 
dxspersing component, wherein the dispersing component is selected from the group 
consisting of binders, suspending agents, edible acids, and mixtures thereof. 

37. (Original) The composition according to Claim 36 wherein the dispersing component 
comprises maltodextrin. 

38. (Original) The composition according to Claim 37 wherein the dispersing component 
comprises an edible acid. 

39. (Original) The composition according to Claim 38 wherein the edible acid is citric acid. 

40. (Original) The composition according to Claim 36 wherein the dispersing component 
comprises a starch. 

41. (Original) The composition according to Claim 40 wherein the dispersing component 
comprises a gum. 

42. (Original) The composition according to Claim 36 comprising a plurality of 
agglomerates, wherein the agglomerates comprise at least a portion of the polysaccharide 
particles and at least a portion of the dispersing component. 

43. (Original) A method of providing a benefit selected from the group consisting of 
normalizing bowel function, inducing laxation, providing dietary fiber, reducing serum 
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cholesterol levels, and combinations thereof, comprising orally administering a product 
comprising the composition according to Claim 24 to a mammal in need of the beneht 

43. (Original) The method according to Claim 42 comprising admixing the composition 
according to Claim 24 with an aqueous liquid to form the product. 
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